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Abstract

One of the judicial institutions involved in the execution of
retribution (gisas) is istidhan (seeking permission), a subject
of debate in Islamic jurisprudence regarding its necessity. After
the Islamic Revolution in Iran, the legislator, following the
fourth principle of the constitution, emphasized the necessity
of this institution within the penal code. According to the fifth
principle of the constitution, wilayah al-faqih (guardianship of
the jurisprudent) forms the basis of governmental legitimacy. In
political jurisprudence, two main theories—intikhab (election) and

intisab (appointment)—have been proposed for wilayah al-faqih,
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with both theories claiming constitutional support.

Using a descriptive-analytical approach, this study aims to
answer the question: assuming the legitimacy of sovereignty in an
Islamic government is based on the theory of appointment, what
role does the institution of istidhan in retribution play within this
legal system? Drawing from legal sources and scholarly opinions,
this research examines the intellectual framework of the theory of
appointment and its implications for judicial practice. Based on
jurisprudential foundations, it appears that, assuming the necessity
of seeking permission (istidhan) from the Supreme Leader in matters
of retribution, this requirement faces significant challenges. If it is
not entirely impermissible, it certainly goes against the principle of
ihtiyat (caution). Under the theory of appointment, all governing
institutions fall under the authority and leadership of the supreme
leader, and the reasoning behind the establishment of istidhan
emerges from this political structure. Therefore, the necessity of
this institution has already been established within this framework.

Keywords: Istidhan, the Leader, Retribution, the Theory of
Appointment, Wildayah al-Faqih.
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