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Justarha-ye
Fighi va Usuli
Vol.7,No.22 Abstract
Spring 2021
Although the general and the particular like unrestricted and re-
7

stricted are one of the most complicated Usili (principles of juris-
prudence) topic, its results are undeniable in Islamic Jurisprudence
and law. Unfortunately, the complication of this issue has caused the
emergence of various opinions and ideas in this cases which some-
times led to negligence of some very obvious yet important issues
by the great Usuli Scholars. In the issue of connected particularizer,
for example, renowned majority of Usuli Scholars believe that par-
ticular prevents the implementation of appearance in general , or

in better word, general would become Muanwan after specification.

1. . Ghanbari- H; 2021); “Becoming Mu’anwan of General and its Results in Connected “; Jostar_
Hay Fighi va Usuli; Vol: 7 ; No: 22 ; Page: 7-34 ; Doi:10.22034/j1j.2020.56013.1891



Having relied on the intellectuals’ attitude, the writer at first tried to
prove the inaccuracy of alignment of exception by Il attribute in
connected particularizer, then confirm its important results includ-
ing permissibility of adhere to general in Shubhat al-Misdagiyya
(doubt in referent) while examining the exception by ’Illa features.
Of course, it is mentioned some confirmations in the statements of
Usuli Scholars which indicated the permissibility of adhere to gen-
eral.

Key words: General, Particular, Connected Particularizer, Adhere

to General, Exception.
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Abstract

The Mujtahid (master jurist), after doubting in Hukm Taklifi
(defining law) and not finding Tmdrah (indication leading to a
speculative reasoning), unavoidably performs practical principles
to relieve confusion. Subjects which are the place of performance
of practical principles may have with them inherent, implicant and
attendant whether they are legal or non-legal or direct or indirect. In

principles of Jurisprudence, the scope and validity of each of these

1. Mohammadi - A; (2021); “ Conceptology of Muthbit (Establishing) Principle “; Jostar_ Hay
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cases is examined under the title of Muthbit Principle. Considering
logical order, before discussing on validity this principle, one must
first be introduced to the concept of Muthbit Principle and deter-
mine its scope as well. With a brief view at the provided definitions
for Muthbit Principle by Usuli scholars, it can be clearly seen the
essential difference between each of those definitions. Having used
the analytical method, this study counted and criticized various
definitions of Muthbit Principle. Finally, a comprehensive defini-
tion which can include all components of said principle has been
provided. Muthbit Principle is a principle that, in order to achieve
the legal ruling, seeks to prove inherent or non-legal intermediates,
implicant or legal attendant which is arranged on legal and non-legal
intermediates. So, legal intermediates which follow legal effects will
also be a Muthbit Principle.

Key Words: Conceptology, Muthbit Principle, Validity of Muthbit

Principle, Practical Principles.
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Justarha-ye Abstract
Fighi va Usuli . .
Vol No.22 Banks and banking operations have long been the focus of Mus-
Spring 2021

lim scholars’ attention. In addition to examining the nature of banks
59  and banking operations, these scholars have tried to bring them in
line with Islamic criteria. The modernization of banks have, on the
other hand, confronted humanity with a phenomenon called ‘mon-
ey creation. It can be claimed that this phenomenon has not been
well examined in spite of being importantly effective in economy.
For example, money creation and its Islamic jurisprudential effects
have been overlooked in the law of banking without riba (interest)
enacted after the Islamic Revolution.

With a careful examination into the sources of Ja'fari jurispru-

1 . KhooshNaghsh- H; (2021); “ An investigation into money creation from the perspective of
Ja* fari jurisprudence and statutory laws”; Jostar_ Hay Fighi va Usuli; Vol: 7 ; No: 22 ; Page: 58-96
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dence as well as the civil code and the law of banking without riba,
the banking system creating money seems to suffer from two major
drawbacks: first, in Islamic banking contracts like in qardh al-hasana
(interest-free loan) and civil partnership, money creation leads to
transactions with debt while Islamic jurists say transactions in such
contracts must be ‘object’; second, regardless of previous flaws, the
mechanism of money creation used by commercial banks seems to
consuming property wrongfully.

Key Words: Bank, Money Creation, Figh (Islamic Jurisprudence),
Consuming Property Wrongfully, Debt.
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1. Currency.
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3. Commercial Bank.
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1. Currency.
2. Loan.
3. Reserve.

4. Promise to pay.
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1. Central.
2. Requirrves.

3. Destroying deposit.
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43. Money creation in the modern economy (14 March 2014), Michael McLeay,
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Amar Radia and Ryland Thomas of the Bank’s Monetary Analysis Directorate
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Justarha-ye
Fighi va Usuli Abstract
Vol.7 ,No.22
Spring 2021 Salaf or Salam (Futures Contract) is one of the types of sale and

97 is opposite of credit transaction. According to Fuqaha (jurists) ob-
ject of sale in futures contract is a general descriptive in seller’s debt
which is sold for cash and for a due date. In addition to general sale
rules and regulations, it is imposed special rules for this sale such as
taking all prices in contractual meeting before buyer and seller sepa-
rating from each other, determining the delivery time, possibility of
delivering the goods at the due time and prohibition of selling the
object before the due time. While expressing a valid available Tjma’
(consensus) in this issue and referring to different jurisprudential

books in order to refute the claim that agreement of the jurists is

1 .Tabatabaee Nejjad-S; (2021); “Sale of Object before Due Date in Futures Contract”; Jostar_ Hay
Fighi va Usuli; Vol: 7 ; No: 22 ; Page: 97-131 ; Doi: 10.22034/j1j.2020.55706.1852



weak, this article in an analytically-descriptive method and with a
fundamental-applied approach has discussed the presented reasons
in this sub-jurisprudence among the two major sects (of Shi’a and
Sunni). Considering the effectiveness of futures contract in financ-
ing production and moving towards the removal of usury from eco-
nomic relations and in order to solve problem of not-allowing the
reselling of object before the due time and benefit from this contract
in capital market, Islamic economists suggest the use of contracts
such as compromising the object of sale, non-gratuitous donation
and parallel salam. It seems, considering being appropriative of fu-
tures contract and affirmative barriers of parallel salam and non-gra-
tuitous donation and compromise, that it is impossible to apply this
type of contract in capital market due to frequent resale of object of
sale in secondary market and discrepancy of traders’ mentality with
three mentioned conditions for correction of parallel salaf and such
solutions has conventional union with the examples.

Key Words: Futures Contracts, Parallel Salaf, Selling the Object

before the Due Time, Salaf Documents.
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Abstract

The investigating of the financial value of a free man non-Must-
awfat benefits based on a valid legal criteria is a matter that results in
issues such as surety of wasting a free man’s benefits, primal principle
in the necessity of working of a bankrupt man, setting dowry these
benefits and man renting and affect on the process of examining the
evidences relevant to each of these branches. For finding the answer
of this question, the conditions of financial value of an object are

analyzed based on legal and conventional criteria and these benefits
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considered as property by proving the existence of property legal
criteria in discussed benefits. In continuing discussion, six objec-
tions about financial value of a man propounds and answers to the
problems by relying on fulfillment of financial value conditions in
these benefits, and in the meantime attests to some of jurists’ views.
This study, by including two proofs namely validity of setting the
dowry of these benefits and renting them, takes to financial value
discussion of these benefits by the jurists and expresses the results
which driven from financial value of these benefits such as surety
of wasting a free man’s benefits and the possibility of setting these
benefits against the object of sale. This study trying to inform the
adherence of all Shi‘a jurists to financial value of man’s benefits in
the some branches such as ‘setting dowry of a free man’s benefits’
and ‘renting these benefits’ and disagreement of them in theoretical
issues concerning these benefits.

Key Words: Benefits of a Free Man, Mustawfat Benefits (Second-
ary Benefits), Financial Value.
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165 Abstract

Farming partnership contract is one of the obligatory contracts
which obligations resulting from it can impressed by general excuse.
The topics of general excuse are mostly mentioned under the rubric
of force majeure while it comes under the rubric of general excuse in
the jurisprudential sources. This topic is of special interest to jurists
in some of jurisprudential chapters, especially in farming partner-
ship contract. Its various rules and dimensions have been sporad-

ically discussed. In farming partnership contract, a general excuse
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may occur at the time of contract sign or during the farming. The
existence of a general excuse basically invalidates the contract at the
time of farming contract sign. Because the general excuse is condu-
cive to non-benefit of ground as one of the basic pillars of farming
contract. But, there is a disagreement about occurrence of general
excuse during the farming and its effect on the contract. Although
some scholars see the emergence of general excuse for the obligee
as creating the right of cancellation, they are applying the Istishab
(presumption of continuity) of contract validity. In return, some
others believe that the farming partnership contract will be can-
celled in this case. The last view which is taken into account in Arti-
cle 527 of the Iranian Civil Code has stronger foundations, because
the general excuse is conducive to the loss of usability of the farm.
The usability of the farm as one of the pillars of the farming partner-
ship contract is not only a condition in signing the contract but also
is the condition in continuation of that and it is from the existential
pillars of farming partnership contract.

Key Words: Farming Partnership Contract ;General Excuse ;Gen-
eral Excuse Types ;Cancellation Results ;Invalidation Results.
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Abstract
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Providing the Conditions for more utilization authority in the
depth and space of the ground has provided the background for ask-
ing questions concerning legal ownership. One of the most impor-
tant questions is that whether the depth and space of the ground,
regardless of its surface, can be transferred to others in the form of
contracts or unilateral obligations. The present study seeks to find
an answer for determining how to transfer in from of legal actions
which being physical goods (‘Ayn) is a non-gratuitous condition
in them. In this regard, given the fact that most of the legal actions

1. Ahangharan; M.R (2021); “The Matter of Depth and Space around the Ground in terms of
‘Physical Goods’, ‘Right’ and ‘Benefit”’; Jostar_ Hay Fighi va Usuli; Vol: 7 ; No: 22 ; Page: 195-220
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are such that being physical goods is a non-gratuitous condition in
them such as transaction and renting, the matter of the depth and
space around the ground has been examined in terms of ‘being
physical goods), right’ and ‘benefit} finally, being ‘physical goods’ of
that accepted and also being right’ and ‘benefit’ of that rejected. Asa
result, the depth and space around the ground can be transacted in-
dependently in those transactions that according to jurisprudential
standards the condition of object of sale is to be physical goods and
it has involved in it.

Key Words: the Matter of Depth, the Space Around, Physical
Goods, Right, Benefit, Ground.
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