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‘Allamah Martyr Sadr’s Innovations in the Science
of Usiil as a Theory of Inference'

Ali Rahmani
Director & Faculty Member of Akhand Khorasani Specialized Center Mashhad- Iran
ali.rahmani54@yahoo.com

Ahmad Moballeqi
Instructor of Advaned Level Studies of Qom Seminary & Associate Professor of Is-
lamic Denominations University; (Corresponding Author); mtmtbmi@yahoo.com

Justarhi-ye https://orcid.org/0000-0003-2700-9315

Fighi va Usali Mojtaba Elahi Khorasani
Vol.9, No.30 Instructor of Advaned Level Studies of Mashhad Seminary & Assistant Professor
Spring 2023 Akhund Khorasani; Mashhad - Iran; mojtaba.elahi.khorasani@gmail.com
7 Receiving Date: 2021-02-13; Approval Date: 2021-04-21
Abstract

Jurisprudential methodology is one of the issues of figh
philosophy and also a description of the process of obtaining

jurisprudential knowledge. Studying the jurisprudential works
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of Martyr al-Sadr from a methodological point of view shows
that he organized the method of jurisprudence in two stages;
theory and comparison (tathig). “Theory” means the common
elements and “comparison” means the specific elements in
inference processes. His creativity and innovations in the issue
of common elements have opened new and different horizons in
the analysis of jurisprudence issues. Providing an explanation of
these innovations in the theory stage leads to the re-examination
of the dimensions and sides of his methodological point of
view. In order to determine the position of common elements
in jurisprudential inference, Shahid al-Sadr has provided an
innovative structure and also provided a new content system. In
terms of content, she has mentioned the truth and levels of rule
(hukm), Tazahum-e Hifzi, analytical relation in the literal meaning,
the rational attitude (sirah al- ‘uqalayi), hisab al-ihtimalat, haqq
al-ta‘ah, etc. How these elements influence the emergence of
different jurisprudential results is considered a clear press. The
descriptive-analytical method in the processing stage and the
library method in the information gathering stage have been used
in the present study.

Keywords: Jurisprudential methodology, Shahid al-Sadr’s
jurisprudential method, hisab al-ihtimalat, inquiry (istintaq),

theory, common elements.
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Abstract

Knowing the history of issues and theories which is proposed in
sciences is very important. The present study has examined and
investigated the history of the theory of ingilab-e nisbat as an

usult theory. By referring to the written fight and usiuli sources
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from the earlier scholars to the era of Mulla Ahmad Naraqi, who
is known as the innovator of the theory of ingildab-e nisbat, and
analyzing some fighi fatwas, the way of reasoning, and criticizing
the proposed views about that fighi branch, this result has been
achieved that, based on some jurists such as Shaykh a/-Tiisi,
Muhaqqiq al-Hillt, ‘Allamah al-Hilli, Fakhr al-Muhagqiqqin,
Mugaddas al-Ardabili, Muhaqqiq Sabzawari and others, the
method of study and resolving conflicting evidence in cases where
there are more than two evidences surrounding the conflict, is
the same method titled to ingilab-e nisbat. Therefore, although
according to the confession of wusili scholars, this theory is
attributed to Mulla Ahmad Naraqt, which it was clearly explained
and refined by him for the first time, the roots of this method can
be found in the words of the predecessor scholars of figh and usiil
and, sporadically, in some fighi branches. Thus, this theory can
be considered as a theory that has a relatively suitable and strong
support among scholars of figh and usil.

Keywords: inqilab-e nisbat, conflict of more than two reasons,

measuring the proportion of conflicting evidence.
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Abstract

After the Islamic Revolution, there were many questions
presented about the way of Islamic governance and how such a
government deals with social norms and anomalies, even now
these questions continue. One of these basic questions is what
is the role of the Islamic government in the religious education
of the society and does the government have the competence to

educate the people of the society and to interfere in the education
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of its citizens or not? Using the library method, and based on
Shi‘ah ijtihad and the jurisprudential approach, this study first
states the evidence of the government’s lack of competence in
the matter of religious education and responds to them. Then
various rational and scriptural evidence that have been presented
to prove the validity of this matter are stated and after that, these
evidences are confirmed or criticized. The general result of this
study concludes that based on the frameworks and conventional
rules in jurisprudential inference, the evidence of incompetence
is not sufficient, but on the other hand, there are many proofs and
pieces of evidence for competence. Although some of them are
not acceptable, many of them are complete and convincing. Thus,
it is possible to rule the intellectual and religious competence
of the government for the religious education of the citizens.
Of course, this ruling is only in terms of the primary ruling. By
considering the secondary titles and special conditions that may
exist in society, it can be ruled that it is not permissible.

Keywords: Religious Education, Religious Training, Religious

Upbringing, Education of Citizens.
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103 Abstract
The main issue of the current study is that, from a jurisprudential
point of view, does the contract necessarily have to be based on
conventional outcomes such as ownership, matrimony, etc., or
is it sufficient for the fulfillment and validity of the contract by
mutual commitment and agreement. Some scholars have believed

that contracts that are based solely on commitment and do not
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include conventional outcomes are not an example of a contract,
and as a result, are not considered compulsory. Moreover, the
inclusion of evidence of fulfilment to the condition of these
contracts is doubtful. In this study, while explaining the nature of
the contract, this theory is criticized and it is proved that, although
the dominant discourse of Islamic jurisprudence in contracts is
the discourse of ownership and the existence of conventional
outcomes, contracts based on commitment are also legitimate and
compulsory. After proving that the ‘agd (signing the agreement)
does not require conventional outcomes, the legitimacy of the
contracts based on obligation is examined with regard to the
nature of the “condition.” One of the important effects of proving
the legitimacy of such contracts is that contracts such as istisna
(sale in the form of a manufacturing contract) contract, go/nameh
(informal preliminary agreement) and the like will be compulsory
in the form of commitment for commitment.

Keywords: contract, ‘aqd, commitment, conventional interest,

conceptual effect, condition.
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this contradicts the general principle that the punishment is
directed at the person and the liability directed at the perpetrator,
which is based on several verses of the Holy Qur’an. Now the
question arises that what are the rules in Islamic jurisprudence
that can prove nthis liability. So far, attempts have been made
to answer this question, which do not seem to be convincing.
Compiled analytically, this study tries to provide a comprehensive
answer to the above question. Criticizing refering responsibility
of others to the principle “Whoever benefits, the loss will also be
his responsibility” or the principle “the instigator is stronger than
the principle offender,” this conclusion has been reached that it
is based on tanqih mandt (refinement of the basis of a ruling)
raised in the jurisprudence or the extraction of the religious
shariat tendency from the many cases in the words of the jurists
that the responsibility for the act of one person is given to another,
it can be considered as the dominance of the third party and his
authority over the perpetrator, or it can be used the intellectual’s
procedure to prove it.

Keywords: Civil liability, third party, principle offender, instigator,

jurisprudential rule.
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great risk. While many jurists have considered determining the
amount of thaman at the time of signing the agreement as a
condition for the validity of the sale agreement, and this condition
has been specified in Article 338 of the Civil Code of Iran. The main
question is whether the determination of the amount of thaman is
an imperative rule and a condition for the validity of the sale, or is
it enough for the validity of the agreement to provide a clear and
indisputable process in the text of the agreement for determining
the thaman in the future of the agreement? This study concerns the
evidence of the necessity of determining the thaman — including
the Prophet Muhammad’s hadith of the prohibition of the gharar
(risk-taking’ sale — demonstrate that not only is there no evidence
for the first possibility, but a sahih narration correctly indicates
the second possibility. This study has dealt with analytical-critical
data processing with the textual-revealed method.

Keywords: Determining the amount of thaman, Text of sale

agreements, Sale agreement, Gharar, khatar.
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jurists have considered the action of the owners and agents to lose
the respect as a nullity of the liability. In various jurisprudential
chapters and discourses, relying on this idea that the result of
holding on to the intellectuals’ attitude and reliances is customary,
they have documented the fall of responsibility to the loss of
respect for property and work by the owner or agent. There is an
analysis of the action and the connection between awareness and
jurisprudential invalidity. Loss of respect on the one hand, and
researching the effect of this connection on the nullity or proof of
the liability, on the other hand, are among the challenging issues in
the field of civil liability in the transactions. A group of jurists have
considered the commitment to the provisions of a void contract
despite the knowledge of the nullity of the contract from the time
the contract agreement was drawn up, as an example of obtaining
the possession of property for free or doing work without taking
money. Focusing on this idea, they have voted to drop respect
and responsibility in various contracts. Using the descriptive-
analytical method, this study along with introducing the concept
and analysis of the basis of this view, has addressed the validation
and critical rethinking of the aforementioned thought in the field
of transactions. According to the selected point of view of this
study, since the basic criterion of proof of liability is based on the
intellectuals’ attitude, handing over property or carrying out work
with full knowledge of the invalidity of the contract, without the
intention of donation and gratuitousness, and with knowledge
or indication of this intention, is not considered as an example
of obtaining the possession of property for free or doing work
without taking money, and as the loss of the respect of property

and actions. Because such a feature does not have a forced or
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intentional adaptation to the mentioned titles, rather, knowledge
of the nullity of the contract agreement, in the view of rational
custom, is considered as a title for both free and donated intention.
Based on this, the knowledge of the lack of legal entitlement of
‘iwaz does not have any contradictions with faithfulness to valid
exchange in the eyes of rational custom. Knowingly committing
to the provisions of a void contract with the intention of exchange,
benefit or participation in profit, will not be prevented from the
civil protection arising from the necessity of respect for property
and actions.

Keywords: Respecting the property, respecting the job, intention
to donate, processioning the property for free, loss of respect,

nullity of the liability, void contracts.
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