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The texts (nusiis) of the Islamic law (shar? ‘ah) were revealed
and promulgated over a period of nearly three centuries, with
due regard for the gradual preparedness of their addressees,
the diversity of those addressed, the varying circumstances in
which they were revealed, and in response to diverse subject
matters. Following the conclusion of the era of legislation
(tashr7’) and explication (tabyin), these texts were transmitted
to subsequent generations as an integrated corpus.
Accordingly, the following question arises: in seeking to as-
certain the shari‘ah-a substantial part of which is conveyed
through scriptural proofs (al-adillah al-nagliyyah)-should the
content thus conveyed be regarded as a single, unified speech
(kalam) proceeding from a single speaker (mutakallim), or
is an alternative mode of interpretation possible? Given that
affirming or rejecting either of these positions has significant
implications for the very existence or non-existence of cer-
tain wusil al-figh discussions-such as specification (takhsis),
hukiamah, and wuriid-as well as for the treatment of other is-
sues, including the acceptance of an istizhar derived from con-
sidering the entire body of texts as a single, unified corpus, an
examination of this issue is fully warranted.
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The principal contribution of the present study, which employs a descriptive-analytical
method to examine the issue under discussion, the major positions advanced concerning
it, and the elucidation of the position adopted herein, is that in order to ascertain the final
position of the shari ‘ah, the totality of scriptural proofs (al-adillah al-naqliyyah) must be
treated as though they constitute a single speech proceeding from a single speaker, with
the ultimate purport of the corpus as a whole taken into consideration. A precise under-
standing of this theory makes it clear that its fundamental premise is well established and
that no unacceptable consequence follows from it.
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The explicit classification of obligations into devotional
(ta ‘abbudi) and non-devotional (tawsuli) is a relatively recent
categorization in Shi‘T usiil al-figh. According to this classifi-
cation, the distinction between a ta ‘abbudi obligation and other
obligations lies in the fact that the performance of a ta ‘abbudt
obligation is conditioned upon the intention to comply with the
command (gasd al-imtithal).

However, some Usiilr scholars have argued that conditioning
an obligation (wajib) upon the intention to comply with the
command gives rise to several difficulties, including the prob-
lem of circularity (dawr), the problem of receiving remuner-
ation for acts of worship performed by proxy, the problem
of receiving remuneration for ta ‘abbudr obligations, and the
devotional nature of the three preliminaries of prayer. Various
answers have been advanced in response to these problems.
Nevertheless, it seems that these issues have not been satisfac-
torily resolved at a fundamental level. This raises the question
of whether the distinction between tas ‘abbudi obligations and
other obligations may derive from an alternative basis-one that

is not susceptible to these problems.
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This study, using a descriptive-analytical method, seeks to answer this question by pro-
posing an alternative definition of fa ‘abbudi obligations. This definition fundamental-
ly resolves these challenges, as well as several others, and moreover excludes certain
obligations-such as khums and zakat-from the category of ta ‘abbudr obligations. This
definition is based on the premise that the distinction between ta ‘abbudi obligations and
other obligations does not arise from their being externally conditioned upon the intention
to comply with the divine command (gasd al-imtithal). Rather, it stems from the intrinsic
devotional nature of these obligations themselves and from the intentional character of the
concept of worship ( ibadah).
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The present study examines the extent to which giyas-based
reasoning can be attributed to the inferential approach of al-
Fadl ibn Shadhan, a prominent figure in the rationalist school
of Hisham ibn al-Hakam. He has been accused by prominent
scholars of the Qom and Baghdad schools of employing givas
in legal inference, and, on this basis, his integrity and faith
have likewise been called into question. Shaykh al-Sadiiq, a
representative of the traditionalist school of Qom, regarded
al-Fadl’s legal opinions (fatawa) as erroneous and influenced
by givas, whereas al-Sharif al-Murtada, a representative of the
rationalist school of Baghdad, considered al-Fadl’s approach
incompatible with the principles of justice and the shari ‘ah.

The present study analyzes these views by providing a brief
account of the concept of givas in Sunni thought, reviewing
the historical development of Hisham’s school and its inter-
actions with the schools of Qom and Baghdad, and examining
al-Fadl’s pivotal role in the development of this school. Evi-
dence such as the ijtihadr methodology reflected in the work
al-‘Tlal, Ibn Junayd’s defence of al-Fadl, and Ibn Qutaybah’s
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inquiries appear, at first glance, to support these criticisms. A closer examination, howev-
er, indicates that these objections stem less from the use of invalid giyas in legal inference
than from differences between intellectual schools, terminological misunderstandings,
the conflation of giyas-like methods-such as recourse to supporting indications (akhd
bi-al-shawdahid), the objectives of the sharT'ah (magdasid al-shart ‘ah), causal reasoning
(ta ‘lil), tafit" al-furi ‘, and spiritual concordance (muwafaqat al-rithiyyah)-and the failure
to distinguish among the various types of giyas, including mansis al- ‘illah, mustanbat
al-‘illah al-qat 7, and giyas of priority. This study indicates that the criticisms in question
largely reflected the efforts of the Qom and Baghdad schools to circumscribe the ratio-
nalist legacy of the school of Hisham ibn al-Hakam and to delineate and formalize the
boundaries of Shi‘T identity.
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Urinary and fecal continence constitute vital human functions,
the loss of which significantly impacts an individual’s qual-
ity of life. Accordingly, this study examines the jurispruden-
tial and legal foundations of the diyah arising from the loss of
urinary and fecal continence in Imami jurisprudence and the
Islamic Penal Code.

The findings indicate that, in the event of the permanent loss
of these functions, a full diyah is established on the basis of
authoritative traditions, such as the authentic hadith reports
transmitted by Ghiyath ibn Ibrahim and Ishaq ibn ‘Ammar.
Where both functions are lost, multiple diyahs are payable.
The legislature has similarly adopted this position in Articles
544 and 705 of the Islamic Penal Code, as well as in Unifying
Precedent No. 860.

Furthermore, pursuant to the principle of al- ‘adam al-tadakhul
(non-overlapping of punishments), the diyah for the primary
offense that resulted in the loss of urinary and fecal continence
should also be paid alongside the diyah for the loss of func-

tion. However, where an inseparable causal connection exists
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between the offence and the loss of the function, only the diyah for the loss of the function
shall be payable. The legislature has incorporated this rule into Articles 545 and 546 of
the Islamic Penal Code.

In specific cases-such as a fracture of the coccyx resulting in fecal incontinence (Article
651), or an injury to the perineum (including the anus and the scrotum or vulva) causing
urinary and fecal incontinence (Article 652)-the full diyah prescribed for the coccyx frac-
ture and the perineal injury is established based on the relevant jurisprudential evidence.
The principle of al- ‘adam al-tadakhul likewise dictates that the divah for the resulting
loss of bodily functions must be paid concurrently.

The innovation of this study lies in its comparative analysis of statutory provisions in
light of their jurisprudential foundations, its elucidation of the principles governing the
overlap and non-overlap of diyahs in offenses resulting in the loss of bodily functions, and
its critical examination of opposing views. Utilizing a descriptive-analytical method and
drawing on library sources, this study concludes that the Iranian legal system is largely
consistent with Imami jurisprudence. Nevertheless, the statutory provision concerning
non-permanent urinary incontinence, as well as the phrasing “resulting in urinary or fecal

incontinence” in Article 652, requires legislative reconsideration.
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criminal liability-which is a well-established principle of law-the perpetrator himself bears
liability in the case under discussion, and the Bayt al-Mal does not bear such liability.
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One of the important questions in Islamic criminal jurispru-
dence is whether persons who were not initially entitled to
qisas are likewise excluded from inheriting this right, or
whether they may acquire the right to gisas by inheritance.
Given the ambiguity surrounding the relevant jurispruden-
tial authorities, the relative silence of early sources, and the
considerable frequency with which this issue arises in judicial
practice, addressing this question is necessary. In response to
this question, two opposing views have emerged. According
to some Imamf jurists, the right of gisas is inherited by all the
heirs of the deceased. According to another group of jurists,
however, those who did not possess the right of gisas in the
first place-including spouses, maternal relatives, and female
relatives-are likewise excluded from inheriting the right of
qisas.

The primary support for the first view is found in the general-
ities of the evidence for inheritance, which is also consistent
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with the requirements of the primary principle (al-as! al-awwali) applicable to this issue.
By contrast, the second view may be supported by the evidence invoked to establish the
exclusion of spouses, maternal relatives, or female relatives from inheriting gisas. In this
study, employing a descriptive-analytical method, the evidentiary and probative dimen-
sions of the arguments advanced for the exclusion of the aforementioned persons-includ-
ing consensus (ijma ‘), the report of Fadl ibn al-Bagbaq, and the argument by a fortiori
analogy (giyas al-awlawiyyah)-are examined. The study concludes that relying on these
arguments to exclude spouses, maternal relatives, and female relatives from inheriting the
right of gisas is not well-founded.

Accordingly, Article 353 of the Islamic Penal Code, insofar as it recognizes spouses as
inheritors of the right of gisas, is supported by a strong juristic foundation. By contrast,
the legislature’s exclusion of spouses from entitlement to the right of gisas under Article
351 of the Islamic Penal Code is open to serious legal and juristic criticism.
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The expansion and increasing complexity of financial markets
have led to the emergence of contracts whose legal characteri-
zation-for the purpose of determining their legal effects-can be
challenging. In some cases, contracting parties combine multi-
ple contracts into a single contractual arrangement to achieve a
specific objective, seeking to attach multiple legal effects to it.
The obligations arising from such a combination may be either
interdependent or independent of one another.

This study examines the various types of composite contracts,
distinguishes them from analogous contractual arrangements,
and investigates both the permissibility of combining contracts
and the obstacles to such combinations. An analysis of the dif-
ferent forms of contractual combination demonstrates that the
nature of composite contracts is shaped primarily by custom-
ary needs and patterns of social practice. Custom serves as a
criterion for the acceptability and recognition of such contracts
across different societies.

Accordingly, within Islamic jurisprudence (figh), composite
contracts possess a high degree of flexibility in regulating legal
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relationships, provided that the general requirements governing contracts and relevant
customary standards are observed. The present study explores this flexibility within the
contractual system through an analysis of various composite contract forms. A significant
implication of this flexibility is the capacity to modify contractual conditions and intro-
duce new rules governing composite contracts. Neglecting this dimension can lead to an
inaccurate understanding of the legal nature of this category of contracts.
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