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o)

Through a re-examination of al-Muhaqqiq al-Isfahant’s view
regarding the nature of the shart ‘ah ruling (al-hukm al-shar 7),
this study demonstrates that a legal ruling is neither a pure-
ly mental matter nor a mere conventional or verbal construct.
Rather, it constitutes an enactive, act-oriented normative act
through which a new normative status is established for the
legally accountable subject (mukallaf) by means of al-ba ‘th
wa-al-zajr bi-da 7 ja‘l al-da 7 (instigation and deterrence mo-
tivated by instantiating a motive). First, through a compara-
tive analysis, three prevailing approaches-expression-centred,
will-centred, and conventionalist-are delineated, thereby clar-
ifying the distinctive features of al-Isfahani’s account (tagrir)
relative to each.

The study thenaddresses the fundamental objection that “an obli-
gation cannot be established without the Lawmaker’s volitional
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will” by utilizing two contemporary analytic frameworks: deontic normativism and easy
ontology. Within deontic normativism, the language of “ought” and “ought not” serves to
establish and transmit norms; within easy ontology, the institutional entities recognized
in Islamic jurisprudence-ranging from the concept of a “ruling” itself to institutions such
as ownership and prohibition-come into existence through valid enactment and collective
acceptance, without requiring heavy metaphysical assumptions. Accordingly, the separa-
tion of volition from enactment is not incompatible with normativity; rather, it constitutes
a prerequisite for an objective account of obedience and disobedience.

By analyzing foundational texts of usiil/ al-figh and reconstructing al-Muhaqqiq al-Is-
fahani’s theoretical framework in light of these modern approaches, this study yields three
key findings: the formulation of criteria distinguishing hukm al-mawlawt (authoritative
rulings) from insha’at al-irshadiyyah (advising enactments serving a guiding function);
the elucidation of mechanisms governing obedience, reward, and punishment based on
institutional structures and normative rules; and an explanation of the theory’s applica-
bility to contemporary legal issues. The originality of this research lies in synthesizing
al-Isfahant’s thought with contemporary philosophy of law and formal ontology, thereby

formalizing the conception of the legal ruling as an enactive normative act.
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The Holy Lawmaker (al-shari‘ al-mugaddas) consistently
utilizes the social conventions of rational agents (‘ugald’) to
communicate legal rulings to legally accountable individuals
(mukallafiin). Because human social organization is governed
by interconnected systems, identifying the constituent com-
ponents and internal relationships within a given domain pro-
vides an effective model for addressing and resolving related
methodological problems. One such domain is the rational sys-
tem of commands and prohibitions (nizam al-amr wa al-naht
al-‘ugald’r). By uncovering this system through an analysis
of its underlying elements, formulating precise definitions of
its principal components, and mapping them onto divine leg-
islation, one can construct a robust “model of the Lawmaker’s
commands and prohibitions.”

This study examines the efficacy of conceptual modelling in
addressing unresolved issues within the discipline of principles
of jurisprudence (usii! al-figh). Employing a network analysis
methodology grounded in ontological analysis, the research is
structured around three primary axes: discovering the rational
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system of commands and prohibitions, constructing the theoretical model, and applying
the model to usiili problems.

The findings demonstrate that applying this methodology to the ontology of a problem
yields a granular analysis of its foundational elements-including rational agents, com-
mands, and prohibitions. Furthermore, applying it to operational mechanisms illuminates
core processes, such as the relationship between conventional constructs (i tibarat) and
divine commands and prohibitions. To attain results that are either strictly true or closely
approximate the truth, this study recommends developing comprehensive models across
major subfields of usiil al-figh to address its core theoretical challenges in a systematic
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Legitimacy constitutes the foundation of every political sys-
tem, establishing the framework by which a government may
legitimately expect compliance and obedience from its citi-
zens. In an [slamic state, political legitimacy is a multifaceted
concept operating at the intersection of divine authority, pop-
ular will, and practical imperatives of governance. Within the
framework of wilayat al-fagih (guardianship of the Islamic
jurist), this dynamic manifests as a dynamic tension between
popular election (intikhab) and divine appointment (nasb).
Consequently, the source of authority of the wall al-fagih-the
central pillar of governance in the Islamic Republic of Iran-
has long generated debate between two main theoretical mod-
els: “divine appointment” (mashri Tyyat-e ilahi) and “popular
election” (mashri Tyyat-e mardumi).

Employing a descriptive-analytical methodology applied to
juristic works, speeches, and official statements, this study ex-
amines the political legitimacy of the wali al-fagih within the
thought of Martyr Ayatollah Khamenei. It seeks to harmonize
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his seemingly divergent statements regarding the appointive versus elective dimensions
of juristic guardianship.

The findings reveal that by articulating a dual divine-popular legitimacy-termed “com-
posite legitimacy” (mashrii Tyyat-e murakkab)-and by emphasizing the conditional nature
of governance power, Ayatollah Khamenesi posits that the realization and practical effica-
cy of the jurist’s authority is intrinsically contingent upon the active will and acceptance
of the people. This theoretical synthesis holds significant implications for religious de-
mocracy (mardom-salari-ye dini) and constitutional jurisprudence.
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Following Islamic jurisprudence, the Islamic Penal Code
designates the Public Treasury (Bait al-Mal) as liable for the
payment of Diyah (blood money) in certain circumstances. A
critical question arises in this regard: in cases involving non-
fatal crimes-where the perpetrator is inaccessible, such as due
to flight or death-can the Public Treasury be held liable for
the payment of Diyah? This specific issue is not explicitly ad-
dressed in traditional jurisprudential texts.

This study, conducted within the framework of Islamic juris-
prudence through a descriptive-analytical and Ijtihadi (rea-
soning-based) method using library resources, examines
the potential grounds for establishing Bait al-Mal liability. It
evaluates three primary arguments: specific traditions concern-
ing non-fatal crimes; traditions containing the rationale of “no
right shall be invalidated” (La-yabtul); and the doctrine of util-
izing the Public Treasury for the common interest of Muslims
(Maslahat). The findings indicate that each of these arguments
faces significant semantic and evidentiary challenges.
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Ultimately, this research concludes that based on the principle of individual criminal
responsibility-a fundamental tenet of law-the liability rests solely with the perpetrator,
and the Public Treasury cannot be held accountable in such cases.
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Tashabbuh bi al-kuffar (imitation of non-Muslims/disbeliev-
ers) is an evolving jurisprudential category whose concrete
instances vary across historical periods and cultural contexts.
Given its explicit treatment in /adith literature, establishing its
legal ruling requires clarifying its conceptual boundaries and
identifying the factors that govern its realization. Delimiting
the scope of this concept is essential for evaluating newly
emerging contemporary phenomena (al-mawdii ‘at al-mustah-
dathah).

Employing a descriptive-analytical methodology grounded
in Imami jurisprudential principles (usil al-figh), this study
examines the scope and legal ruling (hukm) of tashabbuh bi
al-kuffar. Following a critical examination of the proofs (adil-
lah) traditionally cited to establish its absolute prohibition, the
study concludes that tashabbuh bi al-kuffar is not intrinsically
(bi-dhatih) prohibited. Furthermore, the analysis demonstrates
that the decisive criterion (mi ‘yar) for realizing tashabbuh is
the exclusivity of the act to non-Muslims. Conversely, factors

such as conscious awareness that an act constitutes imitation, a
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deliberate intention (gasd) to imitate, or performance of the act within Muslim territory
(dar al-Islam) do not constitute necessary conditions for the realization of the concept.
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According to the fifth principle of the Iranian constitution, the
governance of the Islamic Republic of Iran is based on the the-
ory of wilayat al-fagih (guardianship of the jurisprudent). In
the political jurisprudence of Shi‘ah, there are two different
approaches and ideas in order to determine the legitimacy of
the jurisprudence called selection and appointment, in which
the formation of authority based on each one has its own pro-
cess. Undoubtedly, the ruling political thought and its whyness
will affect other government institutions. This study first de-
scribes the process of authority formation based on the two
theories of selection and appointment and then analyzes the
effects and consequences of each of the two theories on the
issue of legislation and criminalization. In the end, by using the
descriptive-comparative method, it was concluded that there is
conformity and alignment with the theory of selection in the
laws of Iran’s criminal system. But regarding its compliance
with the theory of appointment, not only there is no alignment,
but it can be said that there is a definite opposition and it is not
possible to consider the existing penal system as a product of

the appointment theory.
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In contract law, compensation for losses arising from the
breach of contractual obligations constitutes a primary mech-
anism for protecting the contracting parties’ legitimate expec-
tations. Alongside expectation damages and restitution, a dis-
tinct category known as “reliance damages” addresses losses
incurred when a party reasonably relies on the formation or
performance of a contract. While common law systems explic-
itly recognize reliance damages to advance contractual justice,
Iranian statutory law and traditional jurisprudential texts do not
explicitly employ this term. Nevertheless, foundational prin-
ciples of Islamic jurisprudence-namely ¢a idat la darar (the
principle of harm prevention), ga ‘idat al-ghurir (the principle
of deceit/misleading action), and ga ‘idat al-tasbib (the princi-
ple of indirect causation)-offer robust jurisprudential and legal
grounds for recognizing and enforcing this remedy.

Utilizing a descriptive-analytical methodology applied to clas-
sical Imami jurisprudence and modern Iranian positive law,
this study examines the legal feasibility of institutionalizing
reliance damages within the Iranian legal system.
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The research concludes that providing full remedy for reliance-based losses requires ei-
ther legislative reform or a broader judicial interpretation of existing legal doctrines.
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